10

11

12

13

14

15

16

17

18

19

20

21

ENROLLED

Regular Session, 2004 nc'l' No 365
| |

HOUSE BILL NO. 148
BY REPRESENTATIVES GALLOT AND MURRAY

(On Recommendation of the Louisiana State Law Institute)

AN ACT
To amend and reenact Code of Civil Procedure Article 1443, relative to the taking of
depositions; to provide for the manner of objections and the conduct of counsel; to
specify when a deponent may be instructed not to answer; and to provide for related
matters.
Beit enacted by the Legislature of Louisiana
Section 1. Code of Civil Procedure Article 1443 is hereby amended and reenacted
to read asfollows:
Art. 1443. Examination and cross-examination; record of examination; oath;
objections

A. Examination and eress-examifiation cross-examination of witnesses may

proceed as permitted at the trial under the provisions of the Louisiana Code of
Evidence. The officer before whom the deposition isto be taken shall administer an
oath or affirmation to the witness and shall personally, or by someone acting under
hisdirection and in his presence, record the testimony of the witness. The testimony
shall be taken stenographically or recorded by any other means. If requested by one
of the parties, the testimony shall be transcribed.

B. All objections made at the time of the examination to the qualifications
of the officer taking the deposition, or to the manner of taking it, or to the evidence
presented, or to the conduct of any party, and any other objection to the proceedings,

shall be noted by the officer upon the deposition. Any objection during a deposition
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shall be stated concisely and in a hon-argumentative and non-suggestive manner.

Evidence objected to shall be taken subject to the objections. Counsel shall

cooperate with and be courteous to each other and to the witness and otherwise

conduct themsalves as required in open court and shall be subject to the power of the

court to punish for contempt. In lieu of participating in the oral examination, parties

may serve written questions in a sealed envelope on the party taking the deposition,
and he shall transmit them to the officer, or anyone authorized to take oaths, who
shall propound them to the witness and record the answers verbatim.

C. "Officer" as used in this Article means a certified shorthand reporter
currently holding a valid certificate issued by the Board of Examiners of Certified
Shorthand Reporters pursuant to the provisions of R.S. 37:2551 et seq., and an
official court reporter, and a deputy official court reporter, as defined in R.S.

37:2555(B)-ane2) (C) and (D).

D. Unless otherwise stipul ated;-alt or as provided in Article 1455, objections

are considered reserved until trial or other use of the deposition. Hewever,a A party
may instruct a deponent not to answer only when necessary to preserve a privilege,
to enforce a limitation on evidence imposed by the court, to prevent harassing or
repetitious questions, or to prevent questions which seek information that is neither
admissible at trial nor reasonably calculated to lead to the discovery of admissible
evidence.

Comments - 2004

(@) A sentence has been added to Paragraph B providing that objections at
adeposition must be made in a concise and non-argumentative and non-suggestive
manner. The purpose of this amendment is to curtail a practice of lengthy objections
designed to coach the witness or berate opposing counsel or the witness. See Phelps
Gay, Professionalism in Depositions, The Sound of Silence, 54 Fed. Def. & Corp.
Counsdl Quarterly (2004).

(b) A second sentence has been added to Paragraph B codifying the
obligation of all counsdl attending a deposition to treat each other and the witness and
otherwise conduct themselvesin a professional manner as though they were in open
court. Since depositions are taken without the presence of a judge, abusive and
unprofessional conduct may occur which would not be permitted in open court.
Article 221 broadly defines a contempt of court as "any act or omission tending to
obstruct or interfere with the orderly administration of justice. . ." Accordingly, the
court has the power to treat improper behavior at depositions as a constructive
contempt of court and invoke sanctions in accordance with Article 225.
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(c) Thefirst sentencein Paragraph D has been amended to modify its prior
provision that "all objections are considered reserved until trial." This provision
conflicted with Article 1455 which provides that certain objections which could be
made at a deposition, such as to the form of the question, are waived for tria
purposes unless "seasonably made at the taking of the deposition.”

(d) Theword"only" has been added to the second sentence of Paragraph D
to makeit clear that the grounds for instructing a witness not to answer a question set
forth in the paragraph are exclusive and not illustrative.

SPEAKER OF THE HOUSE OF REPRESENTATIVES

PRESIDENT OF THE SENATE

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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